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I.  CONVERSION FROM CHAPTER 13 TO CHAPTER 7.

A.  What would motivate a debtor to want to convert her case
from Chapter 13 to Chapter 7?

1.  Debtor's assets have decreased in value, thereby
negating the primary risk of filing Chapter 7--liquidating assets.

2.  Debtor's mortgage lender modifies debtor's mortgage
loan, thereby negating the risk of foreclosure, which may have been
the primary impetus for filing Chapter 13 in the first place.

3.  Debtor's second mortgage lender voluntary releases
its second position mortgage, thereby negating what might have been
the primary motivation to have used Chapter 13 in the first place.

4.  Debtor can no longer make the required plan payments,
whether due to job loss, drop in pay or otherwise, and downward
modification of the Chapter 13 plan payment is not an option
because it would violate the best interests of creditors test, or
would result in less than full payment of mortgage arrearages or
priority tax claims.

5.  Debtor has fallen behind on postpetition obligations,
such as taxes, and therefore consummation of the plan is no longer
realistic.
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6.  Debtor's plan has already accomplished its primary
objectives, such as curing mortgage arrearages and/or paying
priority claims, and the only creditors being repaid at this stage
of the Chapter 13 are otherwise dischargeable unsecured creditors.

B.  What does the careful practitioner need to keep in mind
when determining whether conversion of the case from Chapter 13 to
Chapter 7 is possible, and in the debtor's best interests?

1.  Is the debtor entitled to a discharge (has it been at
least eight years since a prior Chapter 7 discharge)?

2.  Were and are there any assets that in Chapter 7 will
be vulnerable to trustee liquidation?  If there are not-fully
encumbered nonexempt assets that would therefore be attractive to
a trustee, Chapter 7 may be too risky.

a.  Converting from Chapter 13 to Chapter 7 gives
the newly appointed Chapter 7 trustee a new thirty day window,
commencing as of the conclusion of the 11 U.S.C. Section 341(a)
meeting, within which to challenge the debtor's claimed exemptions.
If the debtor was "aggressive" in her use of exemptions in Chapter
13 but was not challenged, perhaps giving a Chapter 7 trustee and
other interested parties a second bite at the exemption challenge
apple might be too risky.

3.  Was the debtor in arrears on a mortgage against
property that the debtor was hoping to keep?  Is the debtor still
in arrears?  Is the debtor still planning on keeping the property?
Have you advised the debtor that if the mortgage payments are not
current, he or she will need to either bring the mortgage current
quickly or work out a loan modification quickly, else there is
significant risk that the lender will seek and obtain relief from
the automatic stay and proceed with foreclosure?

4.  Was the debtor lienstripping a junior mortgage or
other type of secured lien?  If so, conversion will unwind the
lienstrip effort.

5.  Was the debtor using Chapter 13 to force the Internal
Revenue Service, California Franchise Tax Board, State Board Of
Equalization, county tax collector, or other taxing agency into a
repayment arrangement?  Assume such taxes were nondischargeable.
If so, conversion to Chapter 7 exposes the debtor to the likelihood
of renewed collection efforts as soon as the Chapter 7 case ends.

6.  Although creditors can file complaints to determine
dischargeability of debt pursuant to Section 523(a) in Chapter 13,
they are, as practice now tells us in the eight years since BAPCPA
was implemented, less likely to do so.  Conversion to Chapter 7
gives creditors a second bite at the nondischargeability apple.
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7.  Was the debtor's income too high--based on either the
Form B22A Means Test or the Traditional Schedules I And J Test, to
qualify for Chapter 7?  Have circumstances changed sufficiently to
the point that high income will no longer be an issue?

a.  Although the consumer debt versus nonconsumer
debt is not an issue per se in a Chapter 13 case, can you make an
argument on behalf of the debtor that the debtor's debts are
primarily nonconsumer debt and therefore, high income, past and/or
present, is irrelevant?

b.  Assume the debtor's debts are primarily
consumer.  If the debtor is unable to confirm a Chapter 13 plan
because income, although high, is nonetheless insufficient to
feasibly pay out within sixty months, can an argument be made
successfully that the inability to confirm a plan is itself grounds
to get around Section 707 and entitle the debtor to a discharge?

8.  Does the debtor have enough unsecured debt to make
receiving a discharge a valuable enough end as to justify the means
and the inherent risks therein?

a.  Don't forget the advantage of discharging the
potentially large exposure on a recourse loan secured by a junior
deed of trust against real estate.

C.  By what method does one convert a case from Chapter 13 to
Chapter 7?

1.  If the case originated in Chapter 13 and has not
previously been converted from one chapter to another, use Form
F3015-1.21.notice.convert.ch13.  No hearing, notice, or order is
necessary.  The clerk of the court will send out a notice to the
case's universe.

2.  If the case has been previously converted, a motion
with a hearing and opportunity to object is necessary.

3.  Form 3015-1.21.notice.convert.ch13 doesn't include a
declaration of the debtor, but it does contain a statement on its
face that "the debtor is eligible for Chapter 7 relief."  Is that
enough, or is it perhaps a good idea to attach a declaration of the
debtor attesting to the fact that he or she has not received a
discharge within the past eight years, etc., etc.? 

4.  Filing fee?  LBR 1017-1 requires that notice of
conversion of a motion to convert must be accompanied by payment of
a filing fee.  Since the $306.00 filing fee for Chapter 7 is higher
than the $281.00 filing fee for Chapter 13, the fee to convert from
Chapter 13 to Chapter 7 is the difference, $25.00, at least
presently.
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D.  What documents MUST you file with the court once the case
is converted from Chapter 13 to Chapter 7?

1.  Within fourteen days:

a.  Schedule of unpaid debts incurred between
Chapter 13 filing and conversion to Chapter 7, including names and
addresses.  See FRBP 1019(5)(B).

b.  Form B22A Statement Of Current Monthly Income
And Expenses (Means Test).

2.  Within thirty days:

a.  Statement Of Intention advising secured
creditors whether the debtor intends to reaffirm, redeem or
surrender collateral.

b.  If the case was converted after confirmation of
a Chapter 13 plan:

1.  Schedule of all property acquired after the
filing of the petition but before conversion.  See FRBP
1019(5)(C)(i).

2.  Schedule of executory contracts and
unexpired leases entered into or assumed after the filing of the
petition but before conversion.  See FRBP 1019(5)(C)(iii).

3.  No later than seven days prior to the Chapter 7
Section 341(a) meeting of creditors:

a.  Copy of most recently filed income tax returns
must be sent to the Chapter 7 trustee (but NOT filed with the
Court).

4.  No later than the date of the attorney's first
appearance, which is presumably the 11 U.S.C. Section 341(a)
meeting:

a.  Declaration of limited scope of appearance
pursuant to LBR 2090-1.

5.  What happens if the debtor fails to file with the
court the above documents?  Dismissal?  Reconversion back to the
prior chapter?  Sanctions?  Loss of discharge?



Page 5 of  38

E.  What documents SHOULD you strongly consider filing with
the court once the case is converted from Chapter 13 to Chapter 7?

1.  Statement Of Postpetition Income And Expenses since
in Chapter 13 those forms undoubtedly reflect a surplus and in
Chapter 7, unless it's a "nonconsumer" case, you typically want to
reflect a deficit.

2.  You might, perhaps when sending the Chapter 7 trustee
the most recently filed tax returns, wish to provide the trustee
with an explanation for what prompted the Chapter 13 filing, and
what prompted the case's conversion to Chapter 7.

F.  Interesting Issues.

1.  This is worth the price of admission folks:  To whom
does the increase in asset value or equity in between the date the
Chapter 13 is filed and the date the case is converted belong--the
debtor or the Chapter 7 estate?

a.  Example:  Debtor files Chapter 13 on January 1
and owns her home worth $300,000, subject to a mortgage with a
balance of $200,000, therefore equity of $100,000.  Debtor converts
to Chapter 7 eleven months later, on December 1, and now the
property is worth $330,000, subject to a mortgage with a balance of
$195,000, therefore $135,000 of equity.  Subject of course to
applicable exemptions, does the Chapter 7 trustee have the right to
get to all $135,000?  The answer is NO!  The Chapter 7 trustee is
limited to the $100,000 of equity that the property had at the
commencement of the Chapter 13 on January 1.

b.  Section 348 deals with the effect of conversion.
Section 348(a) states the general rule that although the conversion
date constitutes the order for relief under the chapter to which
the case is converted, the original petition date remains the
effective date of the commencement of the case for all purposes
except those specified in the section.  Section 348(f) was added to
the Code in 1994 to resolve a split among circuits over the
question of whether property of the Chapter 7 estate, in a case
converted from Chapter 13, was to be determined at the time of the
conversion or at the time of the original Chapter 13 filing.
Section 348(f) governs only conversions from Chapter 13 to Chapter
7.  It provides that if the debtor's conversion is in good faith,
the property of the Chapter 7 estate includes only the property of
the original Chapter 13 estate that is still in the debtor's
control or possession at the time of conversion.  If the conversion
was in bad faith, the Chapter 7 estate expands to include all of
the property acquired by the debtor up until conversion, thereby
encompassing that property acquired during the Chapter 13 portion
of the case and the appreciation in equity of those assets of the
debtor as of the filing of the Chapter 13 petition.
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c.  Take a look at In re Lynch, 363 B.R. 101 (9th
Cir. BAP 2007).  In Lynch, the BAP reversed a bankruptcy court's
determination that the confirmation of a Chapter 13 plan
constituted a "valuation" of the property, but it upheld the basic
principal that, absent an element of bad faith on the part of the
debtor, appreciation of property value during a Chapter 13 that is
subsequently converted to Chapter 7 belongs to the debtor and not
the estate.  Also see In re Wegner, 243 B.R. 731, 734 (Bankr.
D.Neb. 2000), in which the court assures the debtor that property
of a successor Chapter 7 case excludes the amount which property
appreciates during the pendency of the Chapter 13 case.  It's
important to note that there are two facets to In re Lynch--by far
the more important one is that the Ninth Circuit makes it clear
that, absent bad faith on the part of the debtor, property of the
estate is determined as of the original case commencement and not
the date of conversion, thereby emphasizing the policy that we
don't want to penalize a good faith debtor who tried to repay
creditors at least in part during a rising real estate market
through the mechanism of a Chapter 13 but was unsuccessful.  The
somewhat lesser point made in In re Lynch is that in Chapter 13
cases, it would be unfair to box the Chapter 7 trustee into the
debtor's scheduled value for assets when in the vast majority of
Chapter 13 cases, there are no contested valuations of those
assets.  So, if after conversion of the case from Chapter 13 to
Chapter 7, the trustee starts taking steps to liquidate an asset
that you believe as debtor's counsel he ought to be leaving alone
since the appreciation belongs to the debtor and not the estate,
you may very well need to go purchase comparative appraisals--one
as of the date the Chapter 13 filing and one as of the date of
conversion, and the Chapter 7 trustee is free to hire his own
appraiser or seek broker opinions.

d.  So, that of course begs the question:  What if
during the Chapter 13 portion of the case the debtor filed a
Lam/Zimmer motion to strip a wholly undersecured junior mortgage,
conditioned of course upon consummating the plan and/or receiving
her discharge?  Would that be considered an express valuation that
binds the subsequently appointed Chapter 7 trustee?  Or is the
value of the property as of the filing of the Chapter 13 petition
still an open question of fact for which the Chapter 7 trustee can
introduce evidence?

2.  How far does Section 348(f) go?  Say that during the
Chapter 13 portion of the case, the debtor receives a tax refunds
and proceeds to spend those funds.  Is the Chapter 7 trustee
entitled to force the debtor to return those funds, or otherwise
pursue avoidance of those transfers?  The Ninth Circuit Bankruptcy
Appellate Panel weighed in on this very subject in Warfield v.
Salazar (In re Salazar), 465 B.R. 875 (9th Cir. BAP 2012).  Section
348(f)(1)(A) provides that "property of the estate in the converted
case shall consist of property of the estate, as of the date of
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filing of the petition, that remains in the possession of or is
under the control of the debtor on the date of conversion."  The
debtor argued that the funds were not on hand and therefore no
turnover.  The trustee argued that that gives the debtors 'carte
blanche' to spend property before the conversion.  While
"application of the plain language of Section 348(f)(1) may be
anomalous, depending upon the facts of the case, we do not believe
such anomaly equates to producing absurd results or creating a
clear contradiction in the statutory scheme in light of the
remedies available to chapter 7 trustees where the debtors have not
acted in good faith."  In other words, the BAP in Salazar was
saying that as long as the debtor wasn't acting in bad faith in
spending the tax refund, a fact which was not disputed in Salazar,
then the Chapter 7 trustee is at a dead end and cannot compel the
debtor to return it.  If there was in fact bad faith involved, then
the trustee could attack the debtor's discharge. 

3.  Does the debtor have an absolute right to convert
from Chapter 13 to Chapter 7?  Yes.  While one might argue that In
re Marrama, 549 U.S. 365 (U.S. 2007), stands for the proposition
that a bankruptcy court has the discretion to do just about
anything it wants in the furtherance of justice, the Ninth Circuit
BAP answered the question with a "yes" in Nady v. Defrantz (In re
Defrantz), 454 B.R. 108 (9th Cir. BAP 2011).  While a debtor may
not have an unfettered right to dismiss her Chapter 13 case,
Marrama cannot be extended to denying a debtor's right to convert
to Chapter 7.  But of course that's not the same as saying that the
debtor will necessarily be allowed to stay in Chapter 7 or will
necessarily be allowed to enjoy the prize that Chapter 7 is
designed to offer--the discharge.  The BAP in Defrantz stated:

In reality, applying Section 1307(a) by its terms does
not grant chapter 13 debtors immunity from misconduct
once they convert their case--quite the opposite.  Unlike
dismissal, upon conversion a debtor's case continues, the
court retains jurisdiction over the debtor and the
debtor's estate, and the court has continuing power to
address any improprieties that may result from the change
in the nature of the proceedings.  Furthermore, if bad
faith is involved, chapter 7 debtors may be denied a
discharge for engaging in improper conduct under Section
727, including Section 727(a)(4)(A) (authorizing denial
of discharge for making false oath or account).  There is
also the possibility that a debtor may face criminal
penalties under 18 U.S.C. Section 152 for knowingly and
fraudulently making a false oath or account in or in
relation to any case under title 11.  Therefore, any
concern that a debtor can escape the consequences of bad
faith conduct or for abuse of process [by converting from
Chapter 13 to Chapter 7] is simply unwarranted.
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Also in accord is Taylor v. Danielson  (In re Taylor), case no.
5:11-cv-01879-GHK (USDC C.D. Cal. 2012.
 
If the debtor is not entitled to a discharge because it has been
less than eight years since a prior Chapter 7 discharge, she might
get dismissed.  If the debtor earns too high an income such that
the United States Trustee seeks dismissal pursuant to 11 U.S.C.
Section 707, then she might be dismissed.  If she engaged in
improper transfers prior to filing or during the Chapter 13 portion
of the case, the Chapter 7 trustee is free to seek the avoidance of
those transfers.  And of course, the debtor could lose her
discharge if her prefiling or during-Chapter 13 conduct was
inappropriate.  But yes, the debtor has an absolute right to
convert from Chapter 13 to Chapter 7.

4.  Does the debtor have an absolute right to dismiss her
Chapter 13 case?  No.  In Rosson v. Fitzgerald, (In re Rosson), 545
F.3d 764, 767 (9th Cir. 2008), the debtor filed a Chapter 13, but
then received a substantial arbitration award, which the bankruptcy
court ordered him to forward to the Chapter 13 trustee.  The debtor
attempted to dismiss his case, arguing that 11 U.S.C. Section
1307(b) gave him an absolute right to dismiss his Chapter 13 case
at any time.  The Ninth Circuit held that the rejection in In re
Marrama, 549 U.S. 365 (U.S. 2007), of the "absolute right" theory
applied as much to Section 1307(b) as it did to Section 706(a).  A
debtor's right of voluntary dismissal is, accordingly, qualified by
the authority of a bankruptcy court to deny dismissal on grounds of
bad faith conduct or prevent an abuse of process.  The Fifth
Circuit reached the same conclusion in a case with similar facts in
Jacobsen v. Moser (In re Jacobsen), 609 F.3d 647, 650-51 (5th Cir.
2010).

5.  Can a party other than the debtor seek to have a
Chapter 13 case converted to Chapter 7?   If the conversion is
sought by a party other than the debtor, the court can only order
the conversion after notice and a hearing and upon a showing of
cause.  The debtor is treated more liberally than other parties in
converting from one chapter to another.  In some situations, the
debtor's ability to convert is specifically restricted by
qualifications expressed in the Code.  See, for example, Section
706(a) and Section 1112(a).  However, for the most part, the debtor
has a broad and largely unrestricted right to convert to any
chapter under which she is eligible.  For example, Section 706(a)
provides that the debtor "may" convert the case from Chapter 7 to
a case under Chapter 11, 12, or 13 "at any time."  Similarly,
Sections 1128(a) and 1307(a) say that the debtor "may" convert to
Chapter 7 "at any time."  But the answer is yes, parties other than
the debtor have the right to seek the conversion of a Chapter 13
case to Chapter 7.
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6.  Can conversion occur in involuntary cases?
Conversion may occur in both voluntary AND involuntary cases and at
the behest of the debtor, a creditor, the trustee, or another party
in interest.  The restrictions applicable to an involuntary
petition apply to conversion as well:  if a creditor could not have
filed an involuntary petition to place the debtor in bankruptcy
under a particular chapter, the case cannot be converted to that
chapter without the debtor's consent.

7.  Subject of course to the ever-present requirement of
good faith, can a debtor convert a Chapter 13 case to Chapter 7 at
any time, or is that right lessened once the Chapter 13 plan is
confirmed?  Other than affecting what documents the debtor will
need to file with the court, confirmation of the Chapter 13 plan
does NOT affect the debtor's ability convert to Chapter 7.  It can
be done at any time.

8.  What happens to the not-yet-distributed funds being
held by the Chapter 13 trustee when a debtor converts from Chapter
13 to Chapter 7?  Are the funds returned to the debtor?
Distributed to the creditors in accordance with the plan?  Does the
answer change if the Chapter 13 plan has already been confirmed?

9.  What if the case was filed as a Chapter 13 by husband
and wife debtors, but one of them died during the Chapter 13
portion of the case...can they both convert?  Although there are
plenty of references--specifically in 11 U.S.C. Section 1307--to
the court's power to convert a case to Chapter on a number of
grounds, Section 1307(g) states that:

Notwithstanding any other provision of this
section, a case may not be converted to a case
under another chapter of this title unless the
debtor may be a debtor under such chapter.

If the debtor has passed away and therefore cannot file a case
under Chapter 7, one could argue that neither the court nor the
debtor's family can convert the case to Chapter 7.  In In re
Harris, (Bankr. E.D. Mich. 2013), the Court concluded that only the
surviving spouse could convert her portion of a pending Chapter 13
to Chapter 7, but the spouse that passed away while in Chapter 13
could not convert his portion of the case or have it done for him.
In accord is In re Quint, (Bankr. S.C. 2012), which denied a court-
appointed special administrator's motion to convert a deceased
debtor's case from Chapter 13 to Chapter 7.

G.  Practice tip from Chapter 7 trustees:  

1.  As discussed above, the debtor has a duty to file
various documents upon conversion of the case.  Don't make the
mistake of failing to file the documents, thereby making the



Page 10 of  38

Chapter 7 trustee have to continue the meeting an police your
compliance.  You're only increasing the likelihood that the Chapter
7 trustee takes a disliking to your case and begins focusing
greater attention on the things you'd rather not having the trustee
focus on, such as valuations, income calculations, etc.

2.  The Chapter 7 trustee is likely to ask whether any
assets sold during the Chapter 13 portion of the case and, if so,
was Court authority sought and obtained?

3.  The Chapter 7 trustee is likely going to want to know
whether the debtor collected any tax refunds during the Chapter 13
portion of the case and, if so, were those refunds turned over to
the Chapter 13 trustee?  If not, be prepared to turn those refunds
over to the Chapter 7 trustee.

4.  The Chapter 7 trustee is likely going to want to know
whether any payments were made during the Chapter 13 portion of the
case that were not made in the ordinary course and for which the
debtor did not obtain court authority such that they may constitute
avoidable preferential transfers pursuant to 11 U.S.C. Section 547,
avoiding fraudulent conveyances pursuant to 11 U.S.C. Section 544
and 548, or avoidable unauthorized postpetition transfers pursuant
to 11 U.S.C. Section 549.

II.  CONVERSION FROM CHAPTER 7 TO CHAPTER 13.

A.  What would motivate a debtor to want to convert her case
from Chapter 7 to Chapter 13?

1.  Debtor was hoping that her assets would be considered
fully encumbered, leased, exempt, or of inconsequential value, but
the Chapter 7 trustee feels otherwise and starts taking steps
toward liquidating an asset the debtor cannot afford to lose or
purchase out of the Chapter 7 estate.

2.  Debtor thought she was current on her prepetition
mortgage payments, or was perhaps certain that the mortgage lender
was going to approve of a loan modification that would have
resulted in the capitalization of the arrearages, but the mortgage
lender feels otherwise, perhaps as a result of paying property
taxes on the debtor's behalf, thereby increasing the risk that the
property will be lost to foreclosure before the debtor can complete
her Chapter 7 case and file a Chapter 13 petition and force the
mortgage lender into a thirty-six to sixty month cure of those
arrearages.

a.  Note:  the average no-asset no complication
Chapter 7 case takes about four to four and one-half months to wind
its way through the bankruptcy system.  It takes a lender a minimum
of 111 days, but usually closer to five months, to foreclosure
nonjudicially.  If it looks likely that the debtor can complete her
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Chapter 7 case prior to the foreclosure hammer falling, it may make
sense to stay in the Chapter 7, get discharged of all dischargeable
debt, and then file Chapter 13 to force the mortgage lender into a
thirty-six to sixty month cure of the then-arrearages.  The beauty
of such a "Chapter 20" strategy is that, with the exception of
second mortgages to be lienstripped and student loan obligations,
the Chapter 13 plan will most likely be a 100.0% plan since the
only creditors whose debts survived the Chapter 7 case would be
mortgage arrearages and taxes.  100.0% plan Chapter 13s are of
course significantly easier to confirm than plans proposing less
than 100.0%.

3.  Debtor learns that Chapter 7 will only discharge the
debtor's monetary obligation to the holder of the second position
deed of trust but will not affect the second position deed of
trust's lien, and further learns that Chapter 13 can result in both
the discharge of the debtor's monetary obligation to the holder of
the second position deed of trust and the conditional strip off of
the second position deed of trust itself.

4.  Debtor was under the mistaken impression that Chapter
7 would result in a discharge of her tax obligations that in fact
cannot be discharged, and learns that Chapter 13 would enable her
to repay those nondischargeable taxes over a period of thirty-six
to sixty months with no additional interest or penalties.

5.  Debtor was under the mistaken impression that Chapter
7 would result in a discharge of her student loan obligations that
in fact can only be discharged if she wages a very costly and far
less than guaranteed successful undue hardship adversary
proceeding, and learns that Chapter 13, although it similarly will
not discharge the student loans absent a costly undue hardship
adversary proceeding, would enable her to force her student loan
lenders into accepting what the debtor can afford over a thirty-six
to sixty month period.

6.  The Chapter 7 trustee and/or the United States
Trustee take the position in debtor's consumer case that debtor
earns sufficient income such that it would be a Section 707 abuse
for the debtor to receive a discharge, and the debtor concludes
that battling the Chapter 7 trustee and the United States Trustee
will not likely succeed.

7.  Debtor miscalculated how long it had been since her
prior Chapter 7 discharge and learns that as a result of filing too
soon, is only entitled to a discharge if she proceeds in Chapter
13.
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B.  What does the careful practitioner need to keep in mind
when determining whether conversion of the case from Chapter 7 to
Chapter 13 is possible, and in the debtor's best interests?

1.  Is the debtor entitled to a discharge (has it been at
least four years since a prior Chapter 7, 11 or 12 discharge and/or
at least two years since a prior Chapter 13 discharge)?

2.  Are the debtor's debts within the limits permitted by
11 U.S.C. Section 109(e) ($1,149,525.00 secured and $383,175.00
unsecured)?  And relatedly, if the debtor lienstrips one or more
junior mortgages, will that put the debtor over the $383,175.00
unsecured debt limit, making lienstripping impossible?

3.  Are there going to be any battles with the Chapter 13
trustee or creditors, including most notably the former Chapter 7
trustee, over the value of assets?  Note the inherent risk in
filing Chapter 7 and then converting to Chapter 13 rather than
filing Chapter 13 from the inception.  Once a Chapter 7 trustee
evaluates an asset, you may be somewhat stuck with that valuation
in the Chapter 13.  The now-former Chapter 7 trustee is still an
interested party in the converted case since he is presumably
entitled to payment of his fees and is therefore a creditor, and
not only can, but should be expected to object to confirmation of
the debtor's Chapter 13 plan unless the plan satisfies the "best
interests of creditors' liquidation analysis."  While you can fight
back by getting into a potentially expensive valuation battle
during the Chapter 13, you might have been able to avoid that
valuation battle by filing Chapter 13 from the start and asserting
your lower valuation there, without nearly the likelihood that your
asset value will be challenged.

4.  If the debtor is converting the case from Chapter 7
to Chapter 13 in order to force a mortgage lender into giving her
thirty-six to sixty months to cure mortgage arrearages, will the
debtor be able to remain current on her postconversion mortgage
payments?  Do the terms of the mortgage include an imminent
interest rate adjustment that will result in a monthly payment that
is no longer feasible based on the debtor's income?

5.  If the debtor is converting the case from Chapter 7
to Chapter 13 in order to lienstrip a junior mortgage or other type
of secured lien, are there perhaps better alternatives?  For
example, the junior mortgage, if well under water, might have been
amenable to a lien release in exchange for a relatively small
buyout.

6.  If the debtor is converting the case from Chapter 7
to Chapter 13 in order to force the Internal Revenue Service,
California Franchise Tax Board, State Board Of Equalization, county
tax collector, or other taxing agency into a repayment arrangement,
are there perhaps better alternatives?  In Chapter 13, there is of
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course virtually no negotiating with the taxing agencies--they'll
file their claims, and the Code dictates how those claims are to be
treated.  But perhaps the debtor is a good candidate for an offer
in compromise that could have resulted in far fewer dollars out the
door to resolve such tax claims.  Or, perhaps the debtor could have
handled the tax issues with an installment agreement.

7.  Is the debtor or debtor's spouse expecting an
increase in earnings over the life of her plan such that she may be
compelled to pay such a higher amount and percentage to her
creditors over the life of the plan than other options, including
settling outside of bankruptcy, might require?  Conversely, is the
debtor expecting a decrease in income over the life of her plan
such that feasibility is likely to become an insurmountable issue?

a.  Are there foreseeable lifestyle changes that
might affect what the debtor pays and/or the likelihood of success
of the case, such as marriage, children, retirement, and death?

b.  Is there a foreseeable inheritance likely within
the thirty-six to sixty month life of the plan such that the
inheritance would have to be infused into the plan?

C.  By what method does one convert a case from Chapter 7 to
Chapter 13?

1.  If the case originated in Chapter 7 and has not
previously been converted from one chapter to another, use Form
1017-1.1 and, pursuant to LBR 9021-1, a Form 1017-1.2 order.  No
hearing or notice is necessary.  The clerk of the court will send
out a notice to the case's universe.

a.  There's a Form 1017-1.1 motion to convert and a
Form 1017-1.1 notice of motion to convert.  Are both required? 

2.  If the case has been previously converted, a motion
with a hearing and opportunity to object is necessary.

3.  Form 1017-1.1 doesn't include a declaration of the
debtor, but it does contain a statement on its face that "Debtor
alleges that the motion is filed in good faith, and that Debtor is
eligible for relief under the chapter for which conversion is
requested."  Is that enough, or is it perhaps a good idea to attach
a declaration of the debtor attesting to the fact that she has not
received a discharge within the past four years, is an individual
and not corporation, LLC or partnership, etc., etc.? 

a.  On whom must notice be served?  The Chapter 7
trustee, the attorney for the Chapter 7 trustee, if applicable, the
United States Trustee, and parties in interest pursuant to LBR
9013-1(o).
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4.  Filing fee?  Although LBR 1017-1 requires that notice
of conversion of a motion to convert must be accompanied by payment
of a filing fee, none is required when converting from Chapter 7 to
Chapter 13, since the $306.00 filing fee for Chapter 7 is higher
than the $281.00 filing fee for Chapter 13.

D.  What documents MUST you file with the court once the case
is converted from Chapter 7 to Chapter 13?

1.  Within fourteen days:

a.  Chapter 13 plan and the accompanying Form F3015-
1.2 notice of 341(a) meeting and hearing on confirmation of the
Chapter 13 plan.

b.  Form F3015-1.7Rara Rights And Responsibilities
Agreement Between Chapter 13 Debtors And Their Attorneys.

1.  Note that the amount set forth in the
Rights And Responsibilities Agreement needs to match the figure set
forth in the Rule 2016 Disclosure Of Compensation Of Attorney For
Debtor form.

2.  Note that the amount set forth in the
Chapter 13 plan that is to be paid to the attorney needs to match
the "balance due" figure on the Rule 2016 Disclosure Of
Compensation Of Attorney For Debtor form.

3.  Note that if the case was converted from
Chapter 7 to Chapter 13 as a result of an 11 U.S.C. Section 707
stipulation with the United States Trustee, the stipulation is
likely to cap the compensation that the attorney may be paid for
Chapter 13 services.  Therefore, in such case, be certain that the
amount set forth in the Chapter 13 plan for attorneys fees, the
amount set forth in the Rule 2016 Disclosure Of Compensation Of
Attorney For Debtor form, and the amount set forth in Form F3015-
1.7RaRa Rights And Responsibilities Agreement Between Chapter 13
Debtors and Their Attorneys are all consistent with the 11 U.S.C.
Section 707 stipulation with the United States Trustee. 

c.  Form F3015-1.8Dec.Tax.Dso Declaration Re Filing
Of Tax Returns And Payment Of Domestic Support Obligations'
(Preconfirmation).

d.  What happens if the debtor fails to file with
the court the above documents?  Dismissal?  Reconversion back to
the prior chapter?  Sanctions?  Loss of discharge?
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E.  What documents SHOULD you strongly consider filing with
the court once the case is converted from Chapter 7 to Chapter 13?

1.  Amend Schedules I and J since in Chapter 13 you need
to show feasibility in the form of a surplus budget, yet the
Chapter 7 schedules almost routinely will show a cashflow deficit.

a.  Should you actually amend Schedules I and J or
should you file instead a Form F3015-1.20.Dec.Income.Expense
Declaration Of Current/Postpetition Income And Expenses?  Does it
matter?

b.  How does one get around the problem of having,
most likely, shown deficit income in the Chapter 7 but now needing
to show surplus income in the Chapter 13?  Doesn't it look
disingenuous to just change numbers to suit your new purposes?

1.  Changed circumstances, such as a change in
employment, might explain the increase. 

2.  Contribution declarations from friends
and/or relatives in which a contributor vows, out of the goodness
of his or heart and at no risk of being compelled to do so, to help
the debtor make her required plan payments.  Of course, the beauty
of using contribution declarations is that the Chapter 13 trustee
is much less likely going to challenge budgeted expenses on best
efforts grounds since every dollar saved as a result of such a
challenge would just be deducted from the contributor's
contribution and thereby most likely not having a net impact on the
amount being paid over the life of the plan.

F.  What documents MUST you provide the Chapter 13 trustee
after conversion of the case from Chapter 7?

1.  "Verification Of Income" documents, including:

a.  Most recently filed tax returns.

b.  Most recent paystubs.  

1.  Note that the paystubs that were filed with
the Court at the time the Chapter 7 petition was filed are likely
to be considered outdated, so providing the Chapter 13 trustee with
more recent paystubs is always advisable, and may be necessary.

c.  Bank statements for at least the past six
months, personal, and if applicable, business.

d.  Profit and loss statement for any businesses for
at least the past six month period.
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e.  Contribution declaration from friends and/or
relatives, if applicable.

f.  Evidence confirming when auto loans and leases
will be maturing, if applicable.

g.  Evidence confirming when 401(k) loans will be
maturing, if applicable.

2.  Strongly consider providing the Chapter 13 trustee an
explanation for what motivated the original filing, and what
motivated the conversion.  At the very least, prepare the debtor to
be able to address those motivations at the 11 U.S.C. Section
341(a) meeting of creditors.

G.  Interesting Issues.

1.  To whom does the increase in asset value or equity in
between the date the Chapter 7 is filed and the date the case is
converted belong--the debtor or the Chapter 13 estate?  The estate.
Section 348(f) governs only conversions from Chapter 13 to Chapter
7.  Conversion of a Chapter 7 case changes the date of the order
for relief but does not change the petition date.  See 11 U.S.C.
Section 348(a).  The legislative intent behind the section is to
reward debtors who try to repay their creditors back by first
attempting Chapter 13 by letting the debtor keep the postfiling
pre-conversion appreciation in the value of their assets.  No such
policy consideration or reward is present when the debtor files
Chapter 7 first and converts to Chapter 13 later.  Pursuant to 11
U.S.C. Section 348(d), debts arising after the petition date but
before the conversion date are treated as if such claim had arisen
before the commencement of the case.

2.  Does the debtor have an absolute right to convert
from Chapter 7 to Chapter 13?  No.  Although the right to convert
is broad, it is NOT absolute.  In In re Marrama, 549 U.S. 365 (U.S.
2007), the majority of the U.S. Supreme Court held that although
Section 706(a) is written in broad permissive terms, the bankruptcy
court has the discretion to forbid conversion if it is motivated by
bad faith or is an abuse or manipulation of the Code.  In Marrama,
the Chapter 7 debtor filed misleading schedules and made a transfer
of valuable property intending to insulate it from creditors.  When
the Chapter 7 trustee sought to recover and liquidate the property,
the debtor moved to convert the case to Chapter 13.  The Supreme
Court affirmed all of the lowers courts in holding that the debtor
had forfeited the right to convert.  The Court found the basis for
the bankruptcy court's discretion to refuse conversion in Section
706(d), which allows conversion only if a debtor "may be a debtor
under such chapter," read with Section 1307(c), which allows a case
to be dismissed for cause.  The Court reasoned that because there
was cause to dismiss the Chapter 13 case for bad faith, it cannot
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be said that the debtor may be a debtor under that chapter.  The
Court also found that the bankruptcy court had discretion to refuse
conversion under the general power conferred in Section 105(a) to
issue orders to accomplish the aims of the Code.  Although Marrama
was concerned with a motion to convert to Chapter 13, the decision
has been held to apply to conversion to Chapter 11 as well.  See In
re Euro-American Lodging, 365 B.R. 421 (Bankr. S.D.N.Y. 2007).

3.  Can a party other than the debtor seek to have a
Chapter 7 case converted to Chapter 13?   No.  The remedy for a
party-in-interest who doesn't believe the debtor belongs in Chapter
7, presumably because of an ability to pay creditors, is to seek
dismissal pursuant to 11 U.S.C. Section 707.  Forcing a debtor into
a payment plan arrangement of Chapter 13 would be tantamount to
indentured servitude, which is generally frowned upon, at least in
this country.

4.  Can conversion from Chapter 7 to Chapter 13 occur in
involuntary cases?  Conversion may occur in both voluntary AND
involuntary cases, but only at the behest of the debtor.  The
restrictions applicable to an involuntary petition apply to
conversion as well:  if a creditor could not have filed an
involuntary petition to place the debtor in bankruptcy under a
particular chapter, the case cannot be converted to that chapter
without the debtor's consent.

5.  Subject of course to the ever-present requirement of
good faith, can a debtor convert a Chapter 7 case to Chapter 13 at
any time, or is that right lessened once the Chapter 7 trustee
starts liquidating assets?  Administration of assets by a Chapter
7 trustee does NOT affect the debtor's ability to seek to convert
from Chapter 7 to Chapter 13.  It can be sought at any time unless
the case was already converted to Chapter 7 pursuant to 11 U.S.C.
Sections 1112 or 1307.

6.  What happens to the not-yet-distributed funds being
held by the Chapter 7 trustee when a debtor converts from Chapter
7 to Chapter 13?  Are the funds returned to the debtor?  Turned
over to the Chapter 13 Trustee?  Distributed to the creditors in
accordance with the Code? 

7.  What if the case was filed as a Chapter 7 by husband
and wife debtors, but one of them died during the Chapter 7 portion
of the case...can they both convert?  Although there are plenty of
references--specifically in 11 U.S.C. Section 1307--to the court's
power to convert a case to Chapter on a number of grounds, Section
1307(g) states that:
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Notwithstanding any other provision of this section, a
case may not be converted to a case under another chapter
of this title unless the debtor may be a debtor under
such chapter.

If the debtor has passed away and therefore cannot file a case
under Chapter 13, one could argue that neither the court nor the
debtor's family can convert the case to Chapter 13.  In In re
Harris, (Bankr. E.D. Mich. 2013), the Court concluded that only the
surviving spouse could convert her portion of a pending Chapter 13
to Chapter 7, but the spouse that passed away while in Chapter 13
could not convert his portion of the case or have it done for him.
In accord is In re Quint, (Bankr. S.C. 2012), which denied a court-
appointed special administrator's motion to convert a deceased
debtor's case from Chapter 13 to Chapter 7.

H.  Practice tip from a Chapter 7 trustee:  As discussed
above, the debtor has a duty to file various documents upon
conversion of the case.  Don't make the mistake of failing to file
the documents, thereby making the Chapter 13 trustee have to
continue the meeting an police your compliance.  You're only
increasing the likelihood that the Chapter 13 trustee takes a
disliking to your case and begins focusing greater attention on the
things you'd rather not having the trustee focus on, such as
valuations, income calculations, etc.

III.  CONVERSION FROM CHAPTER 13 TO CHAPTER 11.

A.  What would motivate a debtor to want to convert her case
from Chapter 13 to Chapter 11?

1.  Debtor thought she was under the Chapter 13 debt
limitations permitted by 11 U.S.C. Section 109(e) ($1,149,525.00
secured and $383,175.00 unsecured), but is, perhaps because of
unexpectedly large claims, in fact over those limits and is
therefore facing almost certain dismissal from Chapter 13.

2.  Claims filed by secured and priority creditors came
in higher than anticipated, making full payment of those claims
within the five year maximum permitted under Chapter 13 no longer
feasible.  Conversion to Chapter 11, and stretching those payments
out over a period of greater than five years might make the plan
more feasible.

3.  Chapter 13 requires that the debtor pay in full over
the five year maximum length of a Chapter 13 plan a secured lien
against property that is stripped down to the value of the
collateral.  Chapter 11 allows the stripped down value to be repaid
over a period extending long after the conclusion of the plan.  One
might wonder in such instance why the debtor didn't file Chapter 11
in the first place.
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B.  What does the careful practitioner need to keep in mind
when determining whether conversion of the case from Chapter 13 to
Chapter 11 is possible, and in the debtor's best interests?

1.  Can the debtor afford Chapter 11?  Attorneys fees and
costs may be, and often are, beyond the debtor's ability to afford
the process.

2.  Although creditors can file complaints to determine
dischargeability of debt pursuant to Section 523(a) in Chapter 13,
they are, as practice now tells us in the eight years since BAPCPA
was implemented, less likely to do so.  Conversion to Chapter 11
gives creditors a second bite at the nondischargeability apple.

3.  Can the debtor realistically confirm a Chapter 11
plan?

a.  Will the debtor have sufficient support of
creditors to permit confirmation, whether by consent or cramdown?

b.  Although seeking court permission to use cash
collateral is required in Chapter 13, everyone knows that it is
rarely ever enforced.  Will the conversion of the case to Chapter
11 shine a bright line of the debtor's failure to have sought
permission to use cash collateral and thereby endanger the case?

c.  Will a creditor be able to thwart the debtor's
proposed plan by making a Section 1111(b) election?

d.  Does the absolute priority rule apply to
individuals such that the debtor will not be permitted to retain
her property even if the plan is confirmed?

C.  By what method does one convert a case from Chapter 13 to
Chapter 11?

1.  Pursuant to 11 U.S.C. Section 1307, at any time
before the confirmation of a plan, on request of a party in
interest or the United States Trustee and after notice and a
hearing, the court may convert a case under this chapter to a case
under Chapter 11 or 12.

a.  What if it's after confirmation of the plan?

b.  Pursuant to LBR 1017-1, a debtor must request
conversion under 11 U.S.C. Section 1307(d) in accordance with the
procedure set forth in LBR 3015-1(q)(2)(C), which states that a
motion by the debtor to convert a Chapter 13 case to a case under
Chapter 11 must be filed, served and set for hearing in accordance
with LBR 9013-1.  Notice must be provided to the Chapter 13
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trustee, all creditors, and any other party in interest entitled to
notice under FRBP 2002.

c.  Order?  Since the matter must be set for
hearing, pursuant to LBR 9021-1, unless the court otherwise
directs, a proposed order must be prepared by the attorney for the
prevailing party.

d.  Filing fee?  LBR 1017-1 requires that notice of
conversion or a motion to convert must be accompanied by payment of
a filing fee.  Since the $1,213.00 filing fee for Chapter 11 is
higher than the $281.00 filing fee for Chapter 13, the fee to
convert from Chapter 13 to Chapter 7 is the difference, $932.00, at
least presently.

1.  If a request to convert from Chapter 13 to
Chapter 11 is denied, is the debtor entitled to the $932.00 filing
fee back?  The fee paid will be refunded upon written request to
the Fiscal Department of the Clerk's Office.  A conformed copy of
the order denying the request to convert to Chapter 11 must be
attached to the request for a refund. 

D.  What documents MUST you file with the court once the case
is converted from Chapter 13 to Chapter 11?

There are no documents that need to be filed by virtue of the
conversion from Chapter 13 to Chapter to Chapter 11; but of course
Chapter 11 has its own various requirements and those various
documents are still required.

E.  What documents SHOULD you strongly consider filing with
the court and/or the United States Trustee once the case is
converted from Chapter 13 to Chapter 11?

1.  Application to employ professionals, including, most
notably, the attorney for the debtor, but also accountant,
appraiser, the person or company that will assist the debtor in
preparing Monthly Operating Reports.  Those professionals for whom
applications to employ must be prepared are defined in 11 U.S.C.
Section 101.  The process of employing professionals is set forth
in 11 U.S.C. Sections 327 and 328.

2.  United States Trustee compliance:

a.  Close bank accounts and provide closing bank
statements;

b.  Open new debtor-in-possession bank account and
provide copies of bank signature cards;

c.  Provide copies of voided checks so that the
United States Trustee can see that checks that the debtor-in-
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possession will be issuing make it clear to those with whom the
debtor-in-possession is doing business is in fact in a Chapter 11
case;

d.  Provide evidence of insurance;

e.  Provide evidence that the United States Trustee
has been added to the insurance policies for notice purposes in the
event of a claim or cancellation;

f.  Provide evidence that the petition facepage has
been recorded within the county in which all real property is
situated;

g.  Provide copies of most recently filed tax
returns;

h.  Provide copies of trust instruments;

i.  Provide copies of licenses and permits;

j.  Provide completed real property questionnaires
with copies of any applicable notices of default, notices of
trustee's sale, and appraisals;

k.  Ninety day income and expense projections;

l.  Historical financial data;

m.  Declaration of compliance with all requirements
(either a form or a pleading depending on the division);

3.  Amend schedules?  Not required unless to correct
inaccuracies.  However, if income and expenses have changed since
the original petition date, the debtor should file a Statement Of
Postpetition Income And Expenses. 

4.  Request To Pay Insider compensation.  An "insider" is
defined in 11 U.S.C. Section 101.  Typically, a request to pay
insider compensation would apply to a corporation or a limited
liability company seeking permission to pay officers, not to an
individual converting from Chapter 13, although the court and the
United States Trustee might require the form even in an individual
Chapter 11 case if the debtor-in-possession seeks to collect a
management fee for managing rental properties.  Note that the
United States Trustee has a form for such requests.

5.  Cash collateral motion.  If the debtor-in-possession
receives rental income, and the promissory note and/or deed of
trust contains an assignment of rents provision, or a creditor has
a lien on accounts receivable, the debtor-in-possession will need
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to move the court for permission to use cash collateral pursuant to
11 U.S.C. Section 363.

IV.  CONVERSION FROM CHAPTER 7 TO CHAPTER 11.

A.  What would motivate a debtor to want to convert her case
from Chapter 7 to Chapter 11?

1.  Debtor was hoping that her assets would be considered
fully encumbered, leased, exempt, or of inconsequential value, but
the Chapter 7 trustee feels otherwise and starts taking steps
toward liquidating an asset the debtor cannot afford to lose or
purchase out of the Chapter 7 estate.

2.  Debtor thought she was current on her prepetition
mortgage payments, or was perhaps certain that the mortgage lender
was going to approve of a loan modification that would have
resulted in the capitalization of the arrearages, but the mortgage
lender feels otherwise, perhaps as a result of paying property
taxes on the debtor's behalf, thereby increasing the risk that the
property will be lost to foreclosure before the debtor can complete
her Chapter 7 case and file a Chapter 11 petition and force the
mortgage lender into a multi-year cure of those arrearages.

a.  Note:  the average no-asset no complication
Chapter 7 case takes about four to four and one-half months to wind
its way through the bankruptcy system.  It takes a lender a minimum
of 111 days, but usually closer to five months, to foreclosure
nonjudicially.  If it looks likely that the debtor can complete her
Chapter 7 case prior to the foreclosure hammer falling, it may make
sense to stay in the Chapter 7, get discharged of all dischargeable
debt, and then file Chapter 11 to force the mortgage lender into a
multi-year cure of the then-arrearages.  The beauty of such a
"Chapter 18" strategy is that, with the exception of second
mortgages to be lienstripped and student loan obligations, the
Chapter 11 plan will most likely be a 100.0% plan since the only
creditors whose debts survived the Chapter 7 case would be mortgage
arrearages and taxes.  100.0% plan Chapter 11s are of course
significantly easier to confirm than plans proposing less than
100.0%.

3.  Debtor learns that Chapter 7 will only discharge the
debtor's monetary obligation to the holder of the second position
deed of trust but will not affect the second position deed of
trust's lien, and further learns that Chapter 11 can result in both
the discharge of the debtor's monetary obligation to the holder of
the second position deed of trust and the conditional strip off of
the second position deed of trust itself.

4.  Debtor was under the mistaken impression that Chapter
7 would result in a discharge of her tax obligations that in fact
cannot be discharged, and learns that Chapter 11 would enable her
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to repay those nondischargeable taxes over a multi-year period with
no additional interest or penalties.

5.  Debtor was under the mistaken impression that Chapter
7 would result in a discharge of her student loan obligations that
in fact can only be discharged if she wages a very costly and far
less than guaranteed successful undue hardship adversary
proceeding, and learns that Chapter 11 would enable her to force
her student loan lenders into accepting what the debtor can afford
over a multi-year period.

6.  The Chapter 7 trustee and/or the United States
Trustee takes the position in debtor's consumer case that debtor
earns sufficient income such that it would be a Section 707 abuse
for the debtor to receive a discharge, and the debtor concludes
that battling the Chapter 7 trustee and the United States Trustee
will not likely succeed.

7.  Debtor miscalculated how long it had been since her
prior Chapter 7 discharge and learns that as a result of filing too
soon, is only entitled to a discharge if she proceeds in Chapter
11.

B.  What does the careful practitioner need to keep in mind
when determining whether conversion of the case from Chapter 7 to
Chapter 11 is possible, and in the debtor's best interests?

1.  Is the debtor entitled to a discharge (has it been at
least four years since a prior Chapter 7, 11 or 12 discharge and/or
at least two years since a prior Chapter 13 discharge)?

2.  Are the debtor's debts within Chapter 13's limits
permitted by 11 U.S.C. Section 109(e) ($1,149,525.00 secured and
$383,175.00 unsecured)?  If so, perhaps Chapter 13 offers a much
less expensive alternative.

3.  Are there going to be any battles with parties in
interest, including most notably the former Chapter 7 trustee, over
the value of assets?  Note the inherent risk in filing Chapter 7
and then converting to Chapter 11 rather than filing Chapter 11
from the inception.  Once a Chapter 7 trustee evaluates an asset,
you may be somewhat stuck with that valuation in the Chapter 11.
The now-former Chapter 7 trustee is still an interested party in
the converted case since he is presumably entitled to payment of
his fees and is therefore a creditor, and not only can, but should
be expected to object to confirmation of the debtor's Chapter 11
plan unless the plan satisfies the "best interests of creditors'
liquidation analysis."  While you can fight back by getting into a
potentially expensive valuation battle during the Chapter 11, you
might have been able to avoid that valuation battle by filing
Chapter 11 from the start and asserting your lower valuation there,
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without nearly the likelihood that your asset value will be
challenged.

4.  If the debtor is converting the case from Chapter 7
to Chapter 11 in order to force a mortgage lender into giving her
a multi-year period to repay mortgage arrearages, will the debtor
be able to remain current on her postconversion mortgage payments?
Do the terms of the mortgage include an imminent interest rate
adjustment that will result in a monthly payment that is no longer
feasible based on the debtor's income?

5.  If the debtor is converting the case from Chapter 7
to Chapter 11 in order to lienstrip a junior mortgage or other type
of secured lien, are there perhaps better alternatives?  For
example, the junior mortgage, if well under water, might have been
amenable to a lien release in exchange for a relatively small
buyout.

6.  If the debtor is converting the case from Chapter 7
to Chapter 11 in order to force the Internal Revenue Service,
California Franchise Tax Board, State Board Of Equalization, county
tax collector, or other taxing agency into a repayment arrangement,
are there perhaps better alternatives?  In Chapter 11, there is of
course virtually no negotiating with the taxing agencies--they'll
file their claims, and the Code dictates how those claims are to be
treated.  But perhaps the debtor is a good candidate for an offer
in compromise that could have resulted in far fewer dollars out the
door to resolve such tax claims.  Or, perhaps the debtor could have
handled the tax issues with an installment agreement.

7.  Is the debtor or debtor's spouse expecting an
increase in earnings over the life of her plan such that she may be
compelled to pay such a higher amount and percentage to her
creditors over the life of the plan than other options, including
settling outside of bankruptcy, might require?  Conversely, is the
debtor expecting a decrease in income over the life of her plan
such that feasibility is likely to become an insurmountable issue?

a.  Are there foreseeable lifestyle changes that
might affect what the debtor pays and/or the likelihood of success
of the case, such as marriage, children, retirement, and death?

b.  Is there a foreseeable inheritance likely within
the multi-year life of the plan such that the inheritance would
have to be infused into the plan?

C.  By what method does one convert a case from Chapter 7 to
Chapter 11?

1.  If the case originated in Chapter 7 and has not
previously been converted from one chapter to another, use Form
1017-1.1 and, pursuant to LBR 9021-1, a Form 1017-1.2 order.  No
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hearing or notice is necessary.  The clerk of the court will send
out a notice to the case's universe.

2.  If the case has been previously converted, a motion
with a hearing and opportunity to object is necessary.

3.  Form 1017-1.1 doesn't include a declaration of the
debtor, but it does contain a statement on its face that "Debtor
alleges that the motion is filed in good faith, and that Debtor is
eligible for relief under the chapter for which conversion is
requested."  Is that enough, or is it perhaps a good idea to attach
a declaration of the debtor attesting to the fact that she has not
received a discharge within the past four years, etc., etc.? 

a.  On whom must notice be served?  The Chapter 7
trustee, the attorney for the Chapter 7 trustee, if applicable, the
United States Trustee, and parties in interest pursuant to LBR
9013-1(o).

4.  Filing fee?  LBR 1017-1 requires that notice of
conversion or a motion to convert must be accompanied by payment of
a filing fee.  Since the $1,213.00 filing fee for Chapter 11 is
higher than the $306.00 filing fee for Chapter 13, the fee to
convert from Chapter 13 to Chapter 7 is the difference, $907.00, at
least presently.

a.  If a request to convert from Chapter 7 to
Chapter 11 is denied, is the debtor entitled to the $907.00 filing
fee back?  The fee paid will be refunded upon written request to
the Fiscal Department of the Clerk's Office.  A conformed copy of
the order denying the request to convert to Chapter 11 must be
attached to the request for a refund. 

D.  What documents MUST you file with the court once the case
is converted from Chapter 7 to Chapter 11?

There are no documents that need to be filed by virtue of the
conversion from Chapter 7 to Chapter to Chapter 11; but of course
Chapter 11 has its own various requirements and those various
documents are still required.

E.  What documents SHOULD you strongly consider filing with
the court and/or the United States Trustee once the case is
converted from Chapter 7 to Chapter 11?

1.  Application to employ professionals, including, most
notably, the attorney for the debtor, but also accountant,
appraiser, the person or company that will assist the debtor in
preparing Monthly Operating Reports.  Those professionals for whom
applications to employ must be prepared are defined in 11 U.S.C.
Section 101.  The process of employing professionals is set forth
in 11 U.S.C. Sections 327 and 328.
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2.  United States Trustee compliance:

a.  Close bank accounts and provide closing bank
statements;

b.  Open new debtor-in-possession bank account and
provide copies of bank signature cards;

c.  Provide copies of voided checks so that the
United States Trustee can see that checks that the debtor-in-
possession will be issuing make it clear to those with whom the
debtor-in-possession is doing business is in fact in a Chapter 11
case;

d.  Provide evidence of insurance;

e.  Provide evidence that the United States Trustee
has been added to the insurance policies for notice purposes in the
event of a claim or cancellation;

f.  Provide evidence that the petition facepage has
been recorded within the county in which all real property is
situated;

g.  Provide copies of most recently filed tax
returns;

h.  Provide copies of trust instruments;

i.  Provide copies of licenses and permits;

j.  Provide completed real property questionnaires
with copies of any applicable notices of default, notices of
trustee's sale, and appraisals;

k.  Ninety day income and expense projections;

l.  Historical financial data;

m.  Declaration of compliance with all requirements
(either a form or a pleading depending on the division);

3.  Amend schedules?  Not required unless to correct
inaccuracies.  However, if income and expenses have changed since
the original petition date, and of course they probably will have
since in Chapter 7 you probably showed a deficit budget and in
Chapter 11 you'll need to show feasibility and therefore most
likely a surplus budget, the debtor should file a Form F3015-
1.20.Dec.Income.Expense Declaration Of Current/Postpetition Income
And Expenses?
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a.  How does one get around the problem of having,
most likely, shown deficit income in the Chapter 7 but now needing
to show surplus income in the Chapter 11?  Doesn't it look
disingenuous to just change numbers to suit your new purposes?

1.  Changed circumstances, such as a change in
employment, might explain the increase. 

2.  Contribution declarations from friends
and/or relatives.  Of course, the beauty of using contribution
declarations is that the United States Trustee and/or creditors'
committee is much less likely going to challenge budgeted expenses
on best efforts grounds since every dollar saved as a result of
such a challenge would just be deducted from the contributor's
contribution and thereby most likely not having a net impact on the
amount being paid over the life of the plan.

4.  Request To Pay Insider compensation.  An "insider" is
defined in 11 U.S.C. Section 101.  Typically, a request to pay
insider compensation would apply to a corporation or a limited
liability company seeking permission to pay officers, not to an
individual converting from Chapter 13, although the court and the
United States Trustee might require the form even in an individual
Chapter 11 case if the debtor-in-possession seeks to collect a
management fee for managing rental properties.  Note that the
United States Trustee has a form for such requests.

5.  Cash collateral motion.  If the debtor-in-possession
receives rental income, and the promissory note and/or deed of
trust contains an assignment of rents provision, or a creditor has
a lien on accounts receivable, the debtor-in-possession will need
to move the court for permission to use cash collateral pursuant to
11 U.S.C. Section 363.

G.  Interesting Issues.

1.  To whom does the increase in asset value or equity in
between the date the Chapter 7 is filed and the date the case is
converted belong--the debtor or the Chapter 11 estate?  The estate.
Section 348(f) governs only conversions from Chapter 13 to Chapter
7.  Conversion of a Chapter 7 case changes the date of the order
for relief but does not change the petition date.  See 11 U.S.C.
Section 348(a).  The legislative intent behind the section is to
reward debtors who try to repay their creditors back by first
attempting Chapter 11 by letting the debtor keep the postfiling
pre-conversion appreciation in the value of their assets.  No such
policy consideration or reward is present when the debtor files
Chapter 7 first and converts to Chapter 11 later.  Pursuant to 11
U.S.C. Section 348(d), debts arising after the petition date but
before the conversion date are treated as if such claim had arisen
before the commencement of the case.
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2.  Does the debtor have an absolute right to convert
from Chapter 7 to Chapter 11?  No.  Although the right to convert
is broad, it is NOT absolute.  In In re Marrama, 549 U.S. 365 (U.S.
2007), the majority of the U.S. Supreme Court held that although
Section 706(a) is written in broad permissive terms, the bankruptcy
court has the discretion to forbid conversion if it is motivated by
bad faith or is an abuse or manipulation of the Code.  In Marrama,
the debtor filed misleading schedules and made a transfer of
valuable property intending to insulate it from creditors.  When
the trustee sought to recover and liquidate the property, the
debtor moved to convert the case to Chapter 13.  The Supreme Court
affirmed all of the lowers courts in holding that the debtor had
forfeited the right to convert.  The Court found the basis for the
bankruptcy court's discretion to refuse conversion in Section
706(d), which allows conversion only if a debtor "may be a debtor
under such chapter," read with Section 1307(c), which allows a case
to be dismissed for cause.  The Court reasoned that because there
was cause to dismiss the Chapter 13 case for bad faith, it cannot
be said that the debtor may be a debtor under that chapter.  The
Court also found that the bankruptcy court had discretion to refuse
conversion under the general power conferred in Section 105(a) to
issue orders to accomplish the aims of the Code.  Although Marrama
was concerned with a motion to convert to Chapter 13, the decision
has been held to apply to conversion to Chapter 11 as well.  See In
re Euro-American Lodging, 365 B.R. 421 (Bankr. S.D.N.Y. 2007).

3.  Can a party other than the debtor seek to have a
Chapter 7 case converted to Chapter 11?   No.  The remedy for a
party-in-interest who doesn't believe the debtor belongs in Chapter
7, presumably because of an ability to pay creditors, is to seek
dismissal pursuant to 11 U.S.C. Section 707.  Forcing a debtor into
a payment plan arrangement of Chapter 11 would be tantamount to
indentured servitude, which is generally frowned upon, at least in
this country.

4.  Can conversion from Chapter 7 to Chapter 11 occur in
involuntary cases?  Conversion may occur in both voluntary AND
involuntary cases, but only at the behest of the debtor.  The
restrictions applicable to an involuntary petition apply to
conversion as well:  if a creditor could not have filed an
involuntary petition to place the debtor in bankruptcy under a
particular chapter, the case cannot be converted to that chapter
without the debtor's consent.

5.  Subject of course to the ever-present requirement of
good faith, can a debtor convert a Chapter 7 case to Chapter 11 at
any time, or is that right lessened once the Chapter 7 trustee
starts liquidating assets?  Administration of assets by a Chapter
7 trustee does NOT affect the debtor's ability to seek to convert
from Chapter 7 to Chapter 11.  It can be done at any time unless
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the case was already converted to Chapter 7 pursuant to 11 U.S.C.
Sections 1112 or 1307.

6.  What happens to the not-yet-distributed funds being
held by the Chapter 7 trustee when a debtor converts from Chapter
7 to Chapter 11?  Are the funds returned to the debtor?  Turned
over to the debtor-in-possession?  Distributed to the creditors in
accordance with the Code? 

7.  What if the case was filed as a Chapter 7 by husband
and wife debtors, but one of them died during the Chapter 7 portion
of the case...can they both convert?  Although there are plenty of
references--specifically in 11 U.S.C. Section 1307--to the court's
power to convert a case to Chapter on a number of grounds, Section
1307(g) states that:

Notwithstanding any other provision of this section, a
case may not be converted to a case under another chapter
of this title unless the debtor may be a debtor under
such chapter.

If the debtor has passed away and therefore cannot file a case
under Chapter 11, one could argue that neither the court nor the
debtor's family can convert the case to Chapter 11.  In In re
Harris, (Bankr. E.D. Mich. 2013), the Court concluded that only the
surviving spouse could convert her portion of a pending Chapter 13
to Chapter 7, but the spouse that passed away while in Chapter 13
could not convert his portion of the case or have it done for him.
In accord is In re Quint, (Bankr. S.C. 2012), which denied a court-
appointed special administrator's motion to convert a deceased
debtor's case from Chapter 13 to Chapter 7.

V.  CONVERSION FROM CHAPTER 11 TO CHAPTER 7.

A.  What would motivate a debtor to want to convert her case
from Chapter 11 to Chapter 7?

1.  Debtor's assets have decreased in value, thereby
negating the primary risk of filing Chapter 7--liquidating assets.

2.  Debtor's mortgage lender modifies debtor's mortgage
loan, thereby negating the risk of foreclosure, which may have been
the primary impetus for filing Chapter 11 in the first place.

3.  Debtor's second mortgage lender voluntary releases
its second position mortgage, thereby negating what might have been
the primary motivation to have used Chapter 11 in the first place.
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4.  Debtor can no longer make the required plan payments,
whether due to job loss, drop in pay or otherwise, and downward
modification of the Chapter 11 plan payment is not an option
because it would violate the best interests of creditors test, or

would result in less than full payment of mortgage arrearages or
priority tax claims.

5.  Debtor has fallen behind on postpetition obligations,
such as taxes, and therefore consummation of the plan is no longer
realistic.

6.  Debtor's plan has already accomplished its primary
objectives, such as curing mortgage arrearages and/or paying
priority claims, and the only creditors being repaid at this stage
of the Chapter 11 are otherwise dischargeable unsecured creditors.

B.  What does the careful practitioner need to keep in mind
when determining whether conversion of the case from Chapter 11 to
Chapter 7 is possible, and in the debtor's best interests?

1.  Is the debtor entitled to a discharge (has it been at
least eight years since a prior Chapter 7 discharge)?

2.  Were and are there any assets that in Chapter 7 will
be vulnerable to trustee liquidation?  If there are not-fully
encumbered nonexempt assets that would therefore be attractive to
a trustee, Chapter 7 may be too risky.

3.  Was the debtor in arrears on a mortgage against
property that the debtor was hoping to keep?  Is the debtor still
in arrears?  Is the debtor still planning on keeping the property?
Have you advised the debtor that if the mortgage payments are not
current, she will need to either bring the mortgage current quickly
or work out a loan modification quickly, else there is significant
risk that the lender will seek and obtain relief from the automatic
stay and proceed with foreclosure?

4.  Was the debtor lienstripping a junior mortgage or
other type of secured lien?  If so, conversion will unwind the
lienstrip effort.

5.  Was the debtor using Chapter 11 to force the Internal
Revenue Service, California Franchise Tax Board, State Board Of
Equalization, county tax collector, or other taxing agency into a
repayment arrangement?  Assume such taxes were nondischargeable.
If so, conversion to Chapter 7 exposes the debtor to the likelihood
of renewed collection efforts as soon as the Chapter 7 case ends.
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6.  Although creditors can file complaints to determine
dischargeability of debt pursuant to Section 523(a) in Chapter 11,
they are less likely to do so.  Conversion to Chapter 7 gives
creditors a second bite at the nondischargeability apple.

7.  Was the debtor's income too high--based on either the
Form B22A Means Test or the Traditional Schedules I And J Test, to
qualify for Chapter 7?  Have circumstances changed sufficiently to
the point that high income will no longer be an issue?

a.  Although the consumer debt versus nonconsumer
debt is not an issue per se in a Chapter 11 case, can you make an
argument on behalf of the debtor that the debtor's debts are
primarily nonconsumer debt and therefore, high income, past and/or
present, is irrelevant?

b.  Assume the debtor's debts are primarily
consumer.  If the debtor is unable to confirm a Chapter 11 plan
because income, although high, is nonetheless insufficient to
feasibly pay out within the life of the multi-year plan, can an
argument be made successfully that the inability to confirm a plan
is itself grounds to get around Section 707 and entitle the debtor
to a discharge?

C.  By what method does one convert a case from Chapter 11 to
Chapter 7?

1.  If the case originated in Chapter 11 and has not
previously been converted from one chapter to another, file a
motion.

a.  LBR 1017-1.  Conversion from Chapter 11 to
another chapter.  A debtor must request conversion under 11 U.S.C.
Section 1112(a) by motion filed and served as required by FRBP
9013, but the motion does not require a hearing.

2.  If the case has been previously converted, a motion
with a hearing and opportunity to object is necessary.

3.  Filing fee?  Although LBR 1017-1 requires that notice
of conversion of a motion to convert must be accompanied by payment
of a filing fee, none is required when converting from Chapter 11
to Chapter 7, since the $1,213.00 filing fee for Chapter 11 is
higher than the $306.00 filing fee for Chapter 7.

D.  What documents MUST you file with the court once the case
is converted from Chapter 11 to Chapter 7?  LBR 2015-2 states that
upon entry of the order of conversion to Chapter 7, the debtor-in-
possession or Chapter 11 trustee, if any, must, in addition to
complying with those duties set forth in FRBP 1019: (1) Secure,
preserve and refrain from disposing of property of the estate; (2)



Page 32 of  38

contact the Chapter 7 trustee and arrange to deliver property of
the estate and all books and records to the trustee or the
trustee's designated agent, and (3) within 7 days after entry of
said order, file and serve upon the United States Trustee and the
Chapter 7 trustee, a verified schedule of all property of the
estate as of the conversion date.

1.  Within fourteen days:

a.  Schedule of unpaid debts incurred between
Chapter 11 filing and conversion to Chapter 7, including names and
addresses.  See FRBP 1019(5)(B).

b.  Form B22A Statement Of Current Monthly Income
And Expenses (Means Test).

2.  Within thirty days:

a.  Statement Of Intention advising secured
creditors whether the debtor intends to reaffirm, redeem or
surrender collateral.

b.  If the case was converted after confirmation of
a Chapter 11 plan:

1.  Schedule of all property acquired after the
filing of the petition but before conversion.  See FRBP
1019(5)(C)(i).

2.  Schedule of executory contracts and
unexpired leases entered into or assumed after the filing of the
petition but before conversion.  See FRBP 1019(5)(C)(iii).

3.  No later than seven days prior to the Chapter 7
Section 341(a) meeting of creditors:

a.  Copy of most recently filed income tax returns
must be sent to the Chapter 7 trustee (but NOT filed with the
Court).

4.  No later than the date of the attorney's first
appearance, which is presumably the 11 U.S.C. Section 341(a)
meeting:

a.  Declaration of limited scope of appearance
pursuant to LBR 2090-1.

5.  What happens if the debtor fails to file with the
court the above documents?  Dismissal?  Reconversion back to the
prior chapter?  Sanctions?  Loss of discharge?
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E.  What documents SHOULD you strongly consider filing with
the court once the case is converted from Chapter 11 to Chapter 7?

1.  Statement Of Postpetition Income And Expenses since
in Chapter 11 those forms undoubtedly reflect a surplus and in
Chapter 7, unless it's a "nonconsumer" case, you typically want to
reflect a deficit.

2.  You might, perhaps when sending the Chapter 7 trustee
the most recently filed tax returns, wish to provide the trustee
with an explanation for what prompted the Chapter 11 filing, and
what prompted the case's conversion to Chapter 7.

F.  Interesting Issues.

1.  This is worth the price of admission folks:  To whom
does the increase in asset value or equity in between the date the
Chapter 11 is filed and the date the case is converted belong--the
debtor or the Chapter 7 estate?

a.  Example:  Debtor files Chapter 11 on January 1
and owns her home worth $300,000, subject to a mortgage with a
balance of $200,000, therefore equity of $100,000.  Debtor converts
to Chapter 7 eleven months later, on December 1, and now the
property is worth $330,000, subject to a mortgage with a balance of
$195,000, therefore $135,000 of equity.  Subject of course to
applicable exemptions, does the Chapter 7 trustee have the right to
get to all $135,000.  The answer is NO!  The Chapter 7 trustee is
limited to the $100,000 of equity that the property had at the
commencement of the Chapter 11 on January 1.

b.  Section 348 deals with the effect of conversion.
Section 348(a) states the general rule that although the conversion
date constitutes the order for relief under the chapter to which
the case is converted, the original petition date remains the
effective date of the commencement of the case for all purposes
except those specified in the section.  Section 348(f) was added to
the Code in 1994 to resolve a split among circuits over the
question of whether property of the Chapter 7 estate, in a case
converted from Chapter 13, was to be determined at the time of the
conversion or at the time of the original Chapter 13 filing.
Section 348(f) governs only conversions from Chapter 13 to Chapter
7.  It provides that if the debtor's conversion is in good faith,
the property of the Chapter 7 estate includes only the property of
the original Chapter 13 estate that is still in the debtor's
control or possession at the time of conversion.  If the conversion
was in bad faith, the Chapter 7 estate expands to include all of
the property acquired by the debtor up until conversion, thereby
encompassing that property acquired during the Chapter 13 portion
of the case.  Presumably, the same rationale would apply when the
original chapter was Chapter 11.
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c.  Take a look at In re Lynch, 363 B.R. 101 (9th
Cir. BAP 2007).  In Lynch, the BAP reversed a bankruptcy court's
determination that the confirmation of a Chapter 13 plan
constituted a "valuation" of the property, but it upheld the basic
principal that appreciation of property value during a Chapter 13
that is subsequently converted to Chapter 7 belongs to the debtor
and not the estate.  Also see In re Wegner, 243 B.R. 731, 734
(Bankr. D.Neb. 2000), in which the court assures the debtor that
property of a successor Chapter 7 case excludes the amount which
property appreciates during the pendency of the Chapter 13 case.
It's important to note that there are two facets to In re Lynch--by
far the more important one is that the Ninth Circuit makes it clear
that, absent bad faith on the part of the debtor, property of the
estate is determined as of the original case commencement and not
the date of conversion, thereby emphasizing the policy that we
don't want to penalize a good faith debtor who tried to repay
creditors at least in part during a rising real estate market
through the mechanism of a Chapter 13 but was unsuccessful.  The
somewhat lesser point made in In re Lynch is that in Chapter 13
cases, it would be unfair to box the Chapter 7 trustee into the
debtor's scheduled value for assets when in the vast majority of
Chapter 13 cases, there are no contested valuations of those
assets.  So, if after conversion of the case from Chapter 13 to
Chapter 7, the trustee starts taking steps to liquidate an asset
that you believe as debtor's counsel he ought to be leaving alone
since the appreciation belongs to the debtor and not the estate,
you may very well need to go purchase comparative appraisals--one
as of the date the Chapter 13 filing and one as of the date of
conversion, and the Chapter 7 trustee is free to hire his own
appraiser or seek broker opinions.

d.  So, that of course begs the question:  What if
the debtor filed a Lam/Zimmer motion to strip a wholly undersecured
junior mortgage, conditioned of course upon consummating the plan
and/or receiving her discharge?  Would that be considered an
express valuation that binds the subsequently-appointed Chapter 7
trustee?  Or is the value of the property as of the filing of the
Chapter 11 petition still an open question of fact for which the
Chapter 7 trustee can introduce evidence?

2.  How far does Section 348(f) go?  Say that during the
Chapter 11 portion of the case, the debtor receives a tax refunds
and proceeds to spend those funds.  Is the Chapter 7 trustee
entitled to force the debtor to return those funds, or otherwise
pursue avoidance of those transfers?  The Ninth Circuit Bankruptcy
Appellate Panel weighed in on this very subject in Warfield v.
Salazar (In re Salazar), 465 B.R. 875 (9th Cir. BAP 2012).  Section
348(f)(1)(A) provides that 'property of the estate in the converted
case shall consist of property of the estate, as of the date of
filing of the petition, that remains in the possession of or is
under the control of the debtor on the date of conversion.'  The
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debtor argued that the funds were not on hand and therefore no
turnover.  The trustee argued that that gives the debtors 'carte
blanche' to spend property before the conversion.  While
"application of the plain language of Section 348(f)(1) may be
anomalous, depending upon the facts of the case, we do not believe
such anomaly equates to producing absurd results or creating a
clear contradiction in the statutory scheme in light of the
remedies available to chapter 7 trustees where the debtors have not
acted in good faith."  In other words, the BAP in Salazar was
saying that as long as the debtor wasn't acting in bad faith in
spending the tax refund, a fact which was not disputed in Salazar,
then the Chapter 7 trustee is at a dead end and cannot compel the
debtor to return it.  If there was in fact bad faith involved, then
the trustee could attack the debtor's discharge.  Presumably, the
same rationale would apply if Salazar had filed Chapter 11.

3.  Does the debtor have an absolute right to convert
from Chapter 11 to Chapter 7?  Yes.  While on might argue that In
re Marrama, 549 U.S. 365 (U.S. 2007), stands for the proposition
that a bankruptcy court has the discretion to do just about
anything it wants in the furtherance of justice, the Ninth Circuit
BAP answered the question with a "yes" in Nady v. Defrantz (In re
Defrantz), 454 B.R. 108 (9th Cir. BAP 2011).  While a debtor may
not have an unfettered right to dismiss her Chapter 13 case,
Marrama can be extended to denying a debtor's right to convert to
Chapter 7.  But of course that's the same as saying that the debtor
will necessarily be allowed to stay in Chapter 7 or will
necessarily be allowed to enjoy the prize that Chapter 7 is
designed to offer--the discharge.

In reality, applying Section 1307(a) by its terms does
not grant chapter 13 debtors immunity from misconduct
once they convert their case--quite the opposite.  Unlike
dismissal, upon conversion a debtor's case continues, the
court retains jurisdiction over the debtor and the
debtor's estate, and the court has continuing power to
address any improprieties that may result from the change
in the nature of the proceedings.  Furthermore, if bad
faith is involved, chapter 7 debtors may be denied a
discharge for engaging in improper conduct under Section
727, including Section 727(a)(4)(A) (authorizing denial
of discharge for making false oath or account).  There is
also the possibility that a debtor may face criminal
penalties under 18 U.S.C. Section 152 for knowingly and
fraudulently making a false oath or account in or in
relation to any case under title 11.  Therefore, any
concern that a debtor can escape the consequences of bad
faith conduct or for abuse of process [by converting from
Chapter 13 to Chapter 7] is simply unwarranted.
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Also in accord is Taylor v. Danielson  (In re Taylor), case no.
5:11-cv-01879-GHK (USDC C.D. Cal. 2012.

Presumably, those cases would reach the same conclusion had the
case been filed as a Chapter 11 rather than Chapter 13.
 
If the debtor is not entitled to a discharge because it has been
less than eight years since a prior Chapter 7 discharge, she might
get dismissed.  If the debtor earns too high an income such that
the United States Trustee seeks dismissal pursuant to 11 U.S.C.
Section 707, then she might be dismissed.  If she engaged in
improper transfers prior to filing or during the Chapter 13 portion
of the case, the Chapter 7 trustee is free to seek the avoidance of
those transfers.  And of course, the debtor could lose her
discharge if her prefiling or during-Chapter 11 conduct was
inappropriate.  But yes, the debtor has an absolute right to
convert from Chapter 11 to Chapter 7.

4.  Does the debtor have an absolute right to dismiss her
Chapter 11 case?  No.  In Rosson v. Fitzgerald, (In re Rosson), 545
F.3d 764, 767 (9th Cir. 2008), the debtor filed a Chapter 13, but
then received a substantial arbitration award, which the court
ordered him to forward to the Chapter 13 trustee.  The debtor
attempted to dismiss his case, arguing that 11 U.S.C. Section
1307(b) game him an absolute right to dismiss his Chapter 13 case
at any time.  The Ninth Circuit held that the rejection in In re
Marrama, 549 U.S. 365 (U.S. 2007), of the "absolute right" theory
applied as much to Section 1307(b) as it did to Section 706(a).  A
debtor's right of voluntary dismissal is, accordingly, qualified by
the authority of a bankruptcy court to deny dismissal on grounds of
bad faith conduct or prevent an abuse of process.  The Fifth
Circuit reached the same conclusion in a case with similar facts in
Jacobsen v. Moser (In re Jacobsen), 609 F.3d 647, 650-51 (5th Cir.
2010).

The same rationale would presumably apply in Chapter 11.

5.  Can a party other than the debtor seek to have a
Chapter 11 case converted to Chapter 7?   If the conversion is
sought by a party other than the debtor, the court can only order
the conversion after notice and a hearing and upon a showing of
cause.  The debtor is treated more liberally than other parties in
converting from one chapter to another.  In some situations, the
debtor's ability to convert is specifically restricted by
qualifications expressed in the Code.  See, for example, Section
706(a) and Section 1112(a).  However, for the most part, the debtor
has a broad and largely unrestricted right to convert to any
chapter under which she is eligible.  For example, Section 706(a)
provides that the debtor "may" convert the case from Chapter 7 to
a case under Chapter 11, 12, or 13 "at any time."  Similarly,
Sections 1128(a) and 1307(a) say that the debtor "may" convert to
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Chapter 7 "at any time."  But the answer is yes, parties other than
the debtor have the right to seek the conversion of a Chapter 11
case to Chapter 7.

6.  Can conversion occur in involuntary cases?
Conversion may occur in both voluntary AND involuntary cases and at
the behest of the debtor, a creditor, the trustee, or another party
in interest.  The restrictions applicable to an involuntary
petition apply to conversion as well:  if a creditor could not have
filed an involuntary petition to place the debtor in bankruptcy
under a particular chapter, the case cannot be converted to that
chapter without the debtor's consent.

7.  Subject of course to the ever-present requirement of
good faith, can a debtor convert a Chapter 11 case to Chapter 7 at
any time, or is that right lessened once the Chapter 11 plan is
confirmed?  Other than affecting what documents the debtor will
need to file with the court, confirmation of the Chapter 11 plan
does NOT affect the debtor's ability convert to Chapter 7.  It can
be done at any time.

8.  What happens to the not-yet-distributed funds being
held by the Chapter 11 debtor-in-possession when a debtor converts
from Chapter 11 to Chapter 7?  Are the funds returned to the
debtor?  Distributed to the creditors in accordance with the plan?
Does the answer change if the Chapter 11 plan has already been
confirmed?

9.  What if the case was filed as a Chapter 11 by husband
and wife debtors, but one of them died during the Chapter 11
portion of the case...can they both convert?  Although there are
plenty of references--specifically in 11 U.S.C. Section 1307--to
the court's power to convert a case to Chapter on a number of
grounds, Section 1307(g) states that:

Notwithstanding any other provision of this
section, a case may not be converted to a case
under another chapter of this title unless the
debtor may be a debtor under such chapter.

If the debtor has passed away and therefore cannot file a case
under Chapter 7, one could argue that neither the court nor the
debtor's family can convert the case to Chapter 7.  In In re
Harris, (Bankr. E.D. Mich. 2013), the Court concluded that only the
surviving spouse could convert her portion of a pending Chapter 13
to Chapter 7, but the spouse that passed away while in Chapter 13
could not convert his portion of the case or have it done for him.
In accord is In re Quint, (Bankr. S.C. 2012), which denied a court-
appointed special administrator's motion to convert a deceased
debtor's case from Chapter 13 to Chapter 7.



Page 38 of  38

Presumably, the same rationale would apply in Chapter 11. 

G.  Practice tip from Chapter 7 trustees:  

1.  As discussed above, the debtor has a duty to file
various documents upon conversion of the case.  Don't make the
mistake of failing to file the documents, thereby making the
Chapter 7 trustee have to continue the meeting an police your
compliance.  You're only increasing the likelihood that the Chapter
7 trustee takes a disliking to your case and begins focusing
greater attention on the things you'd rather not having the trustee
focus on, such as valuations, income calculations, etc.

2.  The Chapter 7 trustee is likely to ask whether any
assets sold during the Chapter 11 portion of the case and, if so,
was Court authority sought and obtained?

3.  The Chapter 7 trustee is likely going to want to know
whether the debtor collected any tax refunds during the Chapter 11
portion of the case and, if so, were those refunds turned over to
the Chapter 11 trustee?  If not, be prepared to turn those refunds
over to the Chapter 7 trustee.

4.  The Chapter 7 trustee is likely going to want to know
whether any payments were made during the Chapter 11 portion of the
case that were not made in the ordinary course and for which the
debtor did not obtain court authority such that they may constitute
avoidable preferential transfers pursuant to 11 U.S.C. Section 547,
avoiding fraudulent conveyances pursuant to 11 U.S.C. Section 544
and 548, or avoidable unauthorized postpetition transfers pursuant
to 11 U.S.C. Section 549.

Th Th Th That's All Folks...Drive home safely...don't forget to tip
your waiter...


